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Abstract

The role of the Federal Sharia Court in the
Implementation of Islamic law in Pakistan

Motiaurrahman®

Soon after the creation of Pakistan, the Islamization process started. The
Obijectives Resolution 1949, and the Islamic provisions of the constitutions
of Pakistan 1956, 1962, and 1973 provided sufficient materials for the
Islamization of laws in Pakistan. The Council of Islamic Ideology examined
the laws and submitted its recommendations to the Parliament. The Federal
Shariat Court declared several laws repugnant to the injunctions of Islam.
The Federal Shariat Court was established on May 26, 1980. It had the
mandate to strike down existing as well as future laws, except the
constitution, Muslim Personal Law, any law relating to the procedure of any
court or tribunal. Fiscal laws were debarred for ten years from the
jurisdiction of this Court. The Court was also vested with the powers of
hearing appeals or revisions against the decisions passed by any criminal
court relating to the enforcement of hudiid. Appeals against the judgments
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of the Federal Shariat Court can be filed before the Shariat Appellate Bench
of the Supreme Court of Pakistan. The paper concludes that the Federal
Shariat Court is unique in judicial history. It played a significant role in
introducing Islamic laws in Pakistan and offered solid interpretations to
various laws to remove the ambiguity in the laws. It critically evaluated a
considerable number of laws and directed the government to Islamize them.
Keywords

Federal Shariat Court, Islamization, Islamic law, judgments.

Summary of the Article

The Muslims of the subcontinent struggled for independence from British
colonialism and succeeded in their efforts for establishing a Muslim state,
where they wanted to implement Islamic law. Afterwards, the state
experienced multiple constitutions in challenging political conditions.
Unfortunately, these constitutions failed in achieving the fundamental
objectives of the state. Finally, the people agreed on the Constitution of
1973. In this constitution, the legislative assembly paid attention to the main
objectives of the state and provided a solid basis for the Islamization and
implementation of Islamic laws in Pakistan. For this purpose, the Council of
Islamic Ideology was established as a constitutional institution to make
recommendations regarding the Islamization and reformation of existing
laws in the light of the Qur’an and sunnah.

The Muslims of Pakistan continued their efforts for implementing Islamic
laws. They amended the constitution in 1979 to form the Shariat Benches in
the High Courts and the Shariat Legal Circle (Shariat Appellate Bench) in
the Supreme Court of Pakistan. These circles and benches were given the
responsibility of revising and reforming the laws in the light of the Qur’an
and sunnah. Furthermore, under the constitutional amendment of May 26,
1980, the Federal Shariat Court has formed to implement and reform the
laws. The Federal Shariat Court has played a vital role in this regard. The
powers that are granted to the legal circles in the High Courts and then to
the Federal Shariat Court have no precedent in the legal history of the
world. According to the above-mentioned constitutional amendment, the
Federal Shariat Court may take suo motu action against any law, which the
court considers repugnant to the injunctions of Islam.

This research paper discusses the following themes: 1) the history of the
Federal Shariat Court; 2) the jurisdiction of the Court; 3) the leading
judgements of the court about civil matters; 4) the leading judgement of the
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court on criminal cases and particularly sudiid laws; 5) the methodology of
the court in issuing its judgements.

The Federal Shariat Court has made its procedural rules known as the
Federal Shariat Court (Procedure) Rules 1981. While examining laws it set
the following principles for the interpretation of Islamic injunctions: 1) to
find the relevant verse(s) in the Qur’an regarding the question in hand; 2) to
find the relevant Prophetic tradition(s); 3) to identify the intent of the
Qur’anic verse(s) with the help of the Prophetic traditions of the Prophet
(peace be on him); 4 to ascertain the opinions and the views adopted by all
the renowned Muslim jurists and examine their reasoning to determine their
agreement with the modern requirements or modulate them to the demands
of the modern age if possible; and 5) to discover and apply, as a last resort,
any other opinion which is in harmony with the Qur’an and the sunnah.

In short, the Federal Shariat Court has examined thousands of laws and
amended them accordingly. This paper also discusses the issue of the
interpretations of Islamic laws, exercising its revisional and appellate
jurisdiction on Islamic injunctions. Important rules have been made thereof
for the guidance of the lower courts.
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